
Mr M Cherrill 
Financial Services Authority 
25 The North Colonnade 
Canary Wharf 
London 
E14 5HS 
 
 
21 September 2007 
 
 
Dear Matthew 
 
Quarterly Consultation Paper 07/13 
 
The Depositary and Trustee Association (DATA) promote the role of trustees and 
depositaries in providing consumer protection to investors in authorised collective 
investment schemes (unit trusts and OEICs) in the UK. 

Please find attached our response to chapter 6 of the CP on the proposed amendments 
to the COLL sourcebook. 

We welcome the proposals to introduce Special Purpose Vehicles into the COLL rules 
however we do believe changes will need to be made to the draft rules in order for SPVs 
to operate successfully. 

We are aware of the grey areas surrounding supermarket fees and whilst we welcome 
further clarification, we urge the FSA to give consideration to existing arrangements and 
the reasons for their approval before this CP was issued. 

Yours sincerely 

 

John Cargill 

DATA Chairman 
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We agree with and welcome the FSA’s proposals to allow a special purpose vehicle to 
hold an overseas immovable. Introducing this rule will allow increased investment in 
overseas properties in a more efficient manner and also allow for diversification for 
investors away from the UK property market. 
 
We do, however, recommend some amendments to the draft ruling to ensure that the 
rules do not present operational difficulties that might otherwise prevent the efficient 
use of SPVs: 
 

• 3.2.6R: We believe the rules should be written as follows: ‘If investment in an 
immovable is to be made through an intermediate holding company, or a series 
of intermediate holding companies, a statement that any such intermediate 
holding companies will be created ultimately to enable the holding of 
immovables’. This is because in some jurisdictions such as Japan, there are 
different levels of SPVs holding other SPVs. This is required to ensure the desired 
tax result and to retain risk protection, with the bottom level SPV holding the 
property. 

 
• 5.6.18 A R: We believe this should read ‘purposes of this chapter’ as opposed to 

‘sourcebook’ so the application is restricted to the investment and borrowing 
rules. This will now also coincide with the QIS rules. 

 
• 5.6.18B G (1), 5.6.18B G (3), 5.6.18B G (5) 5.6.18B G (6): On the assumption 

that our other proposed amendments are accepted, then we believe that this 
guidance should be given the status of a rule. If the guidance is not followed, 
then the control and ownership of individual properties could be substantially 
weakened. If, however, the FSA intend to keep this as guidance, then the phrase 
‘In using inter-company debt, consideration should be given to the following’ 
should be changed to ‘In using inter-company debt, the following should apply’.  

 
Under (b) we would like clarification of what is meant by registered form. Is it 
the intention that these instruments should not be transferable?  
 
Under (c) we suggest the following: ‘interest paid out on the debt instruments 
should be approximately equivalent to the rental income earned from the 
immovables to ensure that the intermediate holding company only retains 
enough cash as working capital to meet its obligations.’ 

 
• 5.6.18B G (2): We believe this rule could be restrictive as the requirement here 

for the ICVC or AUT to retain a controlling interest may have implications in 
relation to the autonomy required within the SPVs in order to maintain a 
favourable tax status.  For this to be achieved, the SPV directors have to be seen 
to be making substantive decisions and exercising central management and 
control.  We would like the FSA to clarify ‘controlling interest’ i.e. does it just 

Question 5: Do you agree that a non-UCITS retail scheme (NURS) 
should be able to hold overseas immovables via an SPV? 



mean that the fund needs to have influence in that it is the ultimate shareholder 
and passes funds down the structure? 

 
• 5.6.18B G (4): We suggest the addition of ‘wherever reasonably practical’ after 

the word ‘auditor’. This is to take account of any potential jurisdiction where the 
fund’s auditor does not have a presence. 

 
All of the above comments should be applied to the proposed QIS rules. 
 

 
 
Our response to this question is not only relevant to SPVs but to development properties 
generally. We believe that this is an opportune time to revisit the rules on development 
properties. An expansion of the rules (or guidance) to consider valuation and the 
limitation of gearing and speculation may be beneficial from an investor protection point 
of view. 
 
 
 
 
We agree with the proposals to bring the QIS rules into line with the NURS rules.  
 
 
 
 
 
Where funds may have been authorised that included the ability to charge fees, such as 
payment to fund platforms (including wraps and supermarkets) then we believe that it 
would be appropriate for the FSA to discuss their proposals directly with the AFMs and 
other interested parties affected by this proposal. 
 
 
 
 
 
As the use of an SPV is voluntary, we agree that the cost is of negligible importance. We 
believe the Depositary's costs of monitoring will be dependent upon the final approach 
and regulations adopted by the FSA. 
 
 

Question 6: Are there any other requirements that the AFM should take 
into consideration when making the decision to set up such a structure 
which we should include as either rules or guidance?

Question 7: Do you agree that we should amend the qualified investor 
scheme (QIS) rules to bring them in line with the newly proposed NURS? 

Question 8: Do you agree with our proposals to clarify the restrictions on 
payments to third parties? 

Question 9: Do you agree with our assessment of the costs and benefits 
of our proposals? 


